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2R A, 1918 7, 1079; Holloway v, Texas Yndemnity Insurance
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‘Company, {Com. App. 1951) 40 8.W. (%) 5; 39 T,7, »p. 197,
seotion 1085.

Webster'’s Kew International Diéﬁtonnry. fnd Edition
contains the following in defining the term "resource": .

- %A pew or reserve source of supply or
supports a fresh or additional stook or
store availadble st need; something in re-
serve Or ready if needed.,..

"Available means, as of & oountry or
businesa; somputable wealth £{n money, pro-
perty, products, sto,; immediate and possidle
sources of revénue.

. *That to which one has recourse in daif-
fioulty; means of resort in exigenoy...."

A We think the foregoing quotation expresses the ordi-
nary and popular meaning of the word "resource" and that such
meaning is the sanse in which it 4s used in Senate Bill No, 9.
Briefly stated, it 1s that reserve soursce of supply or store
either in money or property, which may bde resorted to in ease
of need, whatever its derivation may have been, subject how-
ever to the limitations of the Aot an-hnrninaticr discussed.

“Your sixth and seventh questions reguest the meaning
of the word "inccme™ and the proper construction of ‘the phrase
*the Comnission shall take into account all money received Wy
girt, devise or depcent” as used in Senate Bill No, 9, These
questions will de Qiscussed together, ; ’ .

What jart of the Aot :crorrod'tc'rQad. qi follows:

. "Ina caloalatins ingome and resources of
the applicant, the Commission shall take into
acoount all money received by girts, devise or
descent; ...." ' \

It is stated in 51 0. J. p. 596, that:

. ™Inoome' is a broad, scomprshensive, flexible,
inclusive, and gonexrio term, capable of defi-
nition.,  Although it has a well defined mean-
ing, not only im common spesoh, but also under
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judiolal constructicm, there appears to te
some diffioculty sbout its precise and socien-
tirioc definition, The meaning of the term
is not to e found in Lits vare etymologiocal
derivation; 4t is rather to be gathered
from the fmplicit assumptions of fts use in
common speech & * ¥ Yigwed from the source
of 4ts derivation, th¢ word 'lincome' =may -
be defined to b {nat gain or profit which
acorues, is derived, is gained, or proceeds
" from business, capital, ocommercs, invest~-
ments or\cnpiial, labor, lands, occupations,
{::rogséogu.-’roporty of any kind or the
'Y

*Iancome in 1ts goneral sense need not
necessarily be money; however, it must he
money or that which is oonvertible into

money,"

It has at tises deen stated that "income" includes
everything, or all that comes in, dut an examination of the
cases sited in support of the assertion d4iscloses that the
sourt had in mind a distinction between "income™ and “outgo“
or that which comes in as eontrasted with that which oomes
in less an outgoing; the refarence not being directed to the
sourse of the wealth. :

. Béuvior'l Law Dictionary, Srd Revigion defines the
term asy '
*The gain which proceeds from proper-
ty labdbor or Business."

: " Webater's New International Diotiohﬁry. 2nd Eaition,
‘ defines "income™ as: '

*That gain or recurrent benerit (usu-
ally measured in money) whioch proceeds from
labor, business, or property; commercial
revenues or receipts of any kind.,"

It is stated in Prentice-Hall, Texas, State and Looal
Tax S8ervice, Gen, Tax 91-195, paragraph 91,2564

"Property or money received as a girt
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is usually recognized by statute as exempt
from income tex, Whether or not so recog=-
nized, gifts m2y be doomed not taxable as
not with&n the oonmonly accepted definition
of income,”

BY pooirioally providing that money received by
girt, devise or descent should be included In calculating
incame, the Legislature evidently recognized  the common mean-
1n§ of the term as.not ¢ontemplating money or property re-
ceived by gift, devise or descent, and by specifically in-
cluding “"money™, thereby oxoludod the consideration of pro-
perty. It is but an application of the well known maxim,
*Expressio unius est exclusio alterius,"

Ws have concluded that the term "“income™ as used
in Senste Bill No, 9 means that gain or recurrent bemefit,
whether payadle in money or kxind, whioch proceeds from labor.
business, property, investment, or the like, and by the use
of the oinuae quoted ln your seventh question, its meaning
has been sxtended to includs money recelved by gift, devige
or descent bhut excludes property recelved from such a source,
- It 4» our opinion that the relationship of the donor to the
epplicant is immaterial,

Your eighth question request the meaning of the
term "resident homestead” as that term is defined in the Con-
stitution and laws of the State of Texas, and as used in
Senate Bill No, §.

Texas Constitution, Article XVI, Section 51, pro-
vides: .

*"The homestead, not in a town or city,

shall consist of not more than two hundred

. acres of land, which may be 1n one or mors
parcels, with the improvements thereon; the
homestead in a oity, town or village, ghall
consist of lot, or lotsz, not .to exceed in
value five thousand doliars, at the tims of
their designation as the homestead, without
raference to the valus of any improvementa
thereon; provided, that the sams shall be
uged for the purposes of a homs, or as a
place to exercise the celling or busineas
of the head of a family; provided also,
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that any temporsry reanting of the homestead
shall not change the sharacter of the -Ann,
when B0 other homestead has been acquired.”

Artiole 38353, R, 0, 8. 1925, eontains substantially tho'.
sans 1angnngo as the above loctlon of the Constitution,

It would be impracticable to attempt to present in
this op inion an exbaustive discussion or description of what is
_ 1noludod in the terz "homestead® as understood in Texas law and
to analyze the many situations whioh will de presented to you
for appliocation of well-estadblished rulea as developed by the
sourts, This opinion must necessarily de limited to matters
or general oon.idoration.,

An examipation of the Constitution and ntatutos dis-
closes that the term "resident homestead" is not speocifically
defined but it lsvorth|10l| has aoquired a definite meaning.

A homestesald not in a oity or toun may consist of as
Ineh as 200 aores together with the improvements thereon and is
sommonly designsted as a "rural homestead." By its very nature
it contemplates the residense of a family and its use and ocou-
pancy as a home, _

A homestead in a oity, town or village is commonly
known as an “"urban homestead™ and may acquire its character as
suoh either from itas use for the purpoaes of a home Or as a
place to exercise the calling or business of the head of a
family or both, It is with reference to the urban homestéad
that the term referred to in Section 4 acguires its greatest
significance. A well defined distinotion exists between a
*bhusiness homestead™, which arizes out of the sxercise of a
calling or dbusiness ihoroon and a resident homestead which be-
comes such because of ocoupancy as a home, elthough neither
are separste and distinct dut go to make up one urban home-
stead. &ee 22 T, J. PP. 868-880 Pp 248-262,

It is our opinion that 4in using the temm 'ro-idont
homestead™ the legislature intended to include therein the
rural homesteed and that part of the urban homestead used for
purposes of a residence, excluding therefrom a “business home-
'stead® ag defined in law, Instances will arise in which an
individual piece of property may have attached thereto all the
incidents of both a resident and bdusiness homestead. Iam such
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canes the mere fact that it might also e a dusiness homestead
would not defeat its character as a resident homestead anéd it
should be 50 sonsidered, . .

In sonstruing an act of the Legislature, there is
enjoined mpon the courts the duty of looking diligemtly for
the intent of the Legislature, keeping in view at all times
the 014 law, the evil sought to be corrected and the remedy
provided, The oonstruction given must de fair, rationsl
Teasonable and sensidble, considering the language and snﬁjoot
matter with a view to avoomplishing the legislative intent ané
purpose whioch is itself the law, As a fundamental rule, a-
statute must de construed as & whole, and if possidle, appar-
ent sonfliets or inconsistencies must de reconeiled so as to
give effsot to the sntire ast and all ite parts, Zvery part
must e considered with relation toevery other part in exder
to produce s harmonious whole. These same sonsiderations are
applicable to smendatory acts for they decome a part of the
law which they amend and they will be construed soc as to be
in harmony with the remaining parts of the original aet.,

The feregoing rules are fundamental but we oite in
support thereof the following authorities: Artiocle 10, Re~
vised Civil Statutes, 1925; Texas Bank and Trust Company v,
Auatin, (8up. Ct, 1926) 280 8. W. 161; Magnolia Petroleum
Coapany v, Walker, (Sup. Ct, 1935) 83 8, W, (2) 929; Popham
v, Pattersoa (Sup. Ct, 1932) Bl 8. W, (B) 680; Petroleum
Casuslty Company v, Willlams (Com. App. 1929) 18 &, W, (%) 553,
Higgins v, Rucker, 47 Tex 393; Henderacn v, United States
Fidelity and Guaranty Company (Com. App. 1928), 10 8. W, (2)
§343 Americen Burety Company of New York v. Axtell Company,
(Com. App. 1931), 86 8, W, (2) 715,

‘ iioping'in mind tﬁono rules of oconstruction, we now
:;:; to a consideration of the 0ld Age Assistance Act as a.
0. ' _

Artiocle I, Bection 1 declares an intention to pay
benefita to the nesdy aged, and states that it is impracticedle
to assist other than thoze who are in necessitous oircumstances,
Sectlion 1, of Article IX recites that “subjlect to the provisions
of this Act, needy persons residing in Texas over the age of
sizxty-rive 165) years who are in necessitous eircumstances
.shall be sntitled to financisl assistance from the State of
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Texas.” Section $ of Senste Blll No, 9 provides that : “the
Commission may grant finanoiel aid to any needy person who,
eto." and it {s reiterated in Bection 4 that "if from all the
facts and ciroumstances the applicant does not appear to de
in a needy ocondition, assistance shall be denied,* The amer-
gency clause of ths smandatory act of the 46th Leglislature
states that decause certain things have been considered in
determining meed, many heedy perasons have been deprived of
their right to receive aid., Other sections of the Act re-
quire sworn spplications and examinations of the applicant
touching upon his soconomic status and needs. Provision is
made for appeal to the Commission from the local authorities
by an applicant who {a dissatisfied with the allowance given,
and the Commission, after a somplete and full examination of
the record may allow an inorease in the assistance or aid
given. We think that mo other conclusion can dbe reached from
an examination of the Act as a whole dut that "need" has been
and remains the basioc oriteria for determining eligidility
and the sxtent of the ald or assistance to be granted under
the 014 Age Assistance Law, In construing individual provi-
sions of the Act this must be continually borne in mind, The
inescapable sonclusion 1s that the Commimsion would be sxceed-
ing {ts suthority in granting aid to those who are not in
need, or in amounts in excess of their needs, subject to the
other provisions of the act as hereinafter discusnsed.

, Your tenth question requests the proper application
end construction to be placed upon Section lli(a) of Article -

- II, Chapter 495, Acts, 1936, 44th Legislature, 3rd Called Ses-
sion, when said sectiion is considered in connection with Senate

Bill No, 9, Acts 46th Legislature, Regular Sesaion,

Section 11{a) reads as follows:

. *The amount of 0ld age assistance 6r
‘ald from State funds that may dbe paid to any
applicant, who has qualified under the terxms

of this Act, shall never exceed the sum of
Fifteon Dollars {$15) per month, snd in sddi-
tion thereto such funds as the Federsl govern-
ment may appropriate and allocate to the Stats
of Texas from time to time shall be distriduted
among receipients of assistance in like manner -
ap State funds are paid under the terms of thias’
Aoct; provided, that i1 no case shall suoch aid
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or assistance »¢ iz an amount whickh, when
added to the imoome of the applicant from
all other sources, iscluding inoome from
property and from the State and Federal
govornnont shall exceed a total of Thirty
ollars ($30) per month; provided that
the assistance granted herein shall e
granted in such amounts as will provide
reasonabdls subsistence not imcompatidle
.with good health and decency,”

- In 80 place in the Act have we been able to find
any provision which would require the payment of $30.00 per
nonth (or §$15,00 per month State money) regardleas of neeé,
or an amount, which, when added to his income would equal
$30.00 per month, regardless of meed,

The first part of Section 1l(a) and the rfirat pro-
viso iz a limitation upon the authority of the Commission so
that in 20 event may the aassistance granted excesd the amount
spscified. The amount which is directed to be paid is found
in the last proviso which is "such amounts as will provide .
reasonable subsistence not fncompatible with good health and °
decency.” It might de less, depending on the need and income
~ of -the applicant, but in no event can it sxceed $15,00 per

aonth State money or $30,00 per month including the Federsl
grant, This section serves as a specific limitation upon the
amount of money that can he granted Jjust as it 414 prior to
the snactment of Senate Bill No, 9,

Your first question requests the ocorrect construoc-
tion to de placed by the Commission in edministering the 018
Age Aszistance Law, upon that portion of Senate Bill No, 9
which reads: ' o

*Provided that the applicant shall
not be denied asaistance, who does not owmn
real eatate in excess of a resident home-
stead, as the term 'resident homestead' ‘is
defined in the “onstitution and laws of the

Btate of Texas; and in caloulating the re-
scurces of the applicant, sald resident
homestead shall not bde considered.*

In donltruin; this provisc the language contained
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therein eanuot de isclated and éonsidered alone dut must de
harmonized with the ecmbined provisions ef the act as a sompre-
henaive unit, Omne provisoc refers 4o imsurance, another to -
money, still ancther to goraonnl property, and this provige
refers to real sstate, It defines the real estate which may
or may Rmot De conaidered in determining need and oaloulating
the rescurces of an applicant. Its purpose is not to guarantee

assistance to svery person who doss mot ovn & resident home-

stead or who does mot own real &state in excess of a resident
honestead regardless of his meed, {noome, or other resources.
To place such a .nnatruction om ihi- {rovilion would render
it in such sonfliet with other specifio provisions of the
amendatory act and the purpose of the 014 Age Assistance Ast
as & whole as to make it entirely incongruous.

The amergency elause in referring to fho.risilont
homestead suggests ths purpose of this provision and the situa-
tion to be remedied, It provides: . | '

'~ "The fact that under the present law,
in deternining the need of an applicant fo
apsistance, consideration 4s given to., ; ,
the value of resident homestead property,
theredy depriving many needy persons of

- thelir right to receive ald, 4 ., »"

In answer to Zuur.rtrat question, it ias our epinion
that ewnership eof a resident homestead or {hs value of such
homestead canmot de taken into consideration in determining

the oligibility of an applicant or in calculating his rescurces,
No reference is made in the act to inoome fram the homestead
and in the absence of such limit provision we think income
from the homestead should necessarily bes considersd as suoh

and is one of the feots and circumstancss surrounding the ap-
plicent which £t s made the duty of the Commission to con-
sider, If an applicant owns real estate in exceas of a real-
dent homesteald he is not necessarily thersby rendered inell-
&ible dut suoch excess real estate will de taken into considera-
“tion in the same manner as any other resourcs;

- Your third question asks the coexrect construoction %o
e placed upon that portion of Section 4 of the 0ld Age Assis-
tance Act, as amended, which readss ' _

. #It s further provided that assise
tance shall not be denied spplicant, it
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married, who has personal property mot
in excess of $1500, and if single, mot
in exoess of $1000.%

The sime considerations mentioned in disoussing your
rirst question apply with equal forece to the adove provision.
Its apparent purpose, when scastrued with the aet as a whole
i1s not to bdestow a pension upon every person over 835 years o
age without considering "meed™ or any of the other pertinent
provisions of the sot, It exempts to meedy persons personal
proport{ of the value set out and if théy otherwise qualiry
for assistance, aid may not be denied because of ownership orf
such property, Briefly stated, such peraonel property may
pot be oconsidered as & resource in determining eligidility eor
need. If, however, sush psrsonsl property astually bears
revenue to the applicant such revenue may properly de oon-
sidered as inoome in determining his needs or in preparing
his budget, As i3 true with reference to real estats, if an
applicant owns personal {ro erty in excess of the speciried
amount he is mot automatiocally disqualified dut such excess
becomes & resoures to e eonsidered.

Thias provision also presents another question with
reference to the mmount of personal property allowed a married
applicant, ' ‘ -

_ . A ocareful reading of the Act as a whole shows that
in determining the eligidility or needs of an applicant, each
applicant 1a to de éonsidered individually, The .personal pro-
perty, not to exceed in value $1500.00, may be either separate
property, a community interest in property, or composed in part
or both, We must recognize that the lnsiliaturq is familiar
"with our property laws and that they were taken into considera-
tion when this provision was enscted, It is mot provided that
married applicants shall be allowsd $750.00 each in personal
property, or that they shall be allowed personal property,
the combined valus of which shall mot exceed $1500,00. Om the
otherhand, it provides that the applicant, if married, shall
be allqwua personal property not to exceed in value OiSO0.00,
To attempt to give 1t any other meaning is to 4o violence to
the plain expression of the legislature, '

We are of the opinion that each married person must
Pe allowed not in excess of $1500.00 personal property which
property may ‘be owned as his separate property, his community
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1ntortlt in property, or both.

 Your fifth question request a sonstruetion of that
part of Beotion 4 which r.lllz

: "y . o Provided thnt ax applieant may
| T earryin; on his 1life insuranse not in
-gx6ess of One Thousand (§1000,00) Dollars
and that any applicant who {# earrying life
dnsurance not in excess of One Thousand

($1000.00) Pollars shall mot be disquali-
ticd for assistance and any acoumulated sash
or loan value on seid life insurance poliey
or policies shall not de taken into eom-
sideration in caloulating the resources of
ssid applicant and aid to said applicant
shall not »e denied er reduced or his neesd
minimized in any way on acoount of said
life insurance polioy or policies.”

"We 40 mot think 4t 43 mscessary to refer at lesngth
to the prino&plol discussed in answering your first and third
questions, “Suffiee it to say that they apply with equal force
t0 the adove quotol ,roviuion.

~ You are alvilod that the Commission is prohibited
from considering 1ife insursnce on the life of an appliocant,
not in excess of $1000,00 or any accumulated cash or loan
value on such life fasurance policy or policies. Life in-
surance in excess of $1000,00 does not disqualify an appli-
cant as a matter of course but such policy or poliocies and
the acoumulated cash and loan value therson becomes a re-
source to be taken into onusidorntion.

The fourth question requests the sorreot sonstruc-
tion of that part of Section 4 which reads:

*Provided, that an npplicant who has
in exocess of 560 00 eash on hand shall not
‘be sligidle tor assistanoce under this Aot.”

As we sonstrue this provision it is an absolute limi-
tation upon the power of the Commission to grant assistance,
Its effect is to declare that any person who has in excess of
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$260,00 cash on hand is not needy as a matter of law and there-
fors not eligible for assistance. The sonverse, howsver, is
not necessarily true, i. e,, an applicant who has less than
$360.00 cash i3 mot necessarily entitled to assistance as a
matter of right., BSuch is mot the provision of the ast. Cash
on hand in a sum less than §360 would be one of those fae-
tors which must be taken into consideration with all the
©  other facts and oiroumstanses surrounding the applicant bdear-

- 4ing upon his eligibility or need. It is snother resource,

' Your ssoond question requests the correct esonstruction
to be placed by the Commission in administering the 014
Age Assistance Law, as amended, upon that portion of 8sotion
4 of the Act whieh reads: ‘

*And provided further, the faoct that
the applicant has a child or shildren or
other relatives, except husband or wifte,
able to support said applicant, shall not
e conaldered In determining the applicant's
oligibvility for assiatance, apd moiinquiry
shall be made into the financial ability of

" said ohild or ohildren or other relatives,
. exoept huadband or wife, to support said
applioant,.” ‘

Prior to the amendment of the 014 Age Assistance Act
byrg. B. No, 9, Aots 46th Legislature, SBection 3 provided in
parts : ' .

*rhe Commission may grant financial
ald to any needy person who is in neces-
sitous eircumstances provided such person

wk & &

*(g) Is unable to suppert himself
and has no husband or wife able to furnish
‘him or her with support, and has no other

means of support.”
Section 4, prior to amendment, instructed the Commis-

. slon to take into account all facts and oiroumstances including
- "his opportunity to obtain support from other sourdes.”
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‘These sections as amended omit the words "mecessitous
oiroulatanool*, 311 or pnru;rlph (;) and the ;nrticnlnr pnrt

of a-vu.vu 4 ipsluded 4m guotes im the preceding paragraph.

The House or Representatives of the 48th Legislature,
by House Bimple Resolution Mo, 134, prior to the amendment of
Seotiocns § and 4 requested the opinion of this department as
t0 whether under a fair, just and reascnabls interpretation of
the Act, the Commission sould investigate into and eonsider
‘the financisl status and abllity of relatives to furaish sup-
po:: in pessing wpon oligibilitr. Said resolution recites
DA 1

- - T

utt'

'IBIRIAS, !hn Ohillron or ap 1tount.
ROT UFB-K “J\IFLVII are L"l]-.l.’ ' § N xor
the support of the aged needy pnronta or
relatives; and

*WHEREAS, Suck oonltructlon has leod to
unnecessary sxpense of investigation and
has served to deprive many aged needy of
this State from receiving just sonsiders-
tion of their applications; and

nk & %

'IEERILS It 4= thought to be nnroanannblo
to laco any constructlon upon Uuoh Act whieh

Wll.l.ﬁ FUJUuLI® ]":lcnl IUD L.EI“I u-n&.
nd nfﬁ!%ﬁ"iﬁbport in passing upon oligibility;
a
KRR

"WHEREAS, Suoh irterprétation ebnstitdtii
iﬁ exergency and an imperative public neces-
rz at this time to the end that it may af-

relief to many axed, dependent. necas-

1tous and needy persons in s State, other-
5!-. aligidble o support and allistanc' under
sald Icf; ¥

Iin lnlwir 0
reasonable construction
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prasent amendment, r;gnir'd the Commission to consider the sta-
tus or finanocial ability of an applicant’s shild or children,
and other relatives, in oconnection with the application for aid,
.The foregoing, we think serves as a valusble aid in determin-
ing the evil %0 be remedied and the legislative intent in .
‘unno:ing the provision of the amendatory act mow under oconsi-
deration, :

The smergency clause of Senate Bill.NWo. 9 provides
in part: - :

*The faoct that, under the present law,
in detemmining the ased of an applicant for
assistance, sonsideration is given to the

- abdility of ohildren and other relatives of
the applicant to support said applicant * *
theredy depriving many nesdy persons of
thelr right to receive a rou the State
of Texas, eote.”

. We think it is elear that the Legislature intended
to assist persons who were otherwise eligible for assistance
and who were in zeed dut might be &dsnied sid decause some.
ehild or other relative had the financial ability to give sup-
port, The common and ordinary meaning of ™ability" signifies
the quality or states of being able; power to perform; suf-
ficiency of resources; capability. (Webster's New Interna-
tiocnal Diotionary, 2nd Edition) No doudbt in some instances
notwithstanding the fact that children or other relatives night
be capable of giving assistance, their support would not always
"be given and the aged needy might thereby suffer for want of
assistance, ZEvidently the Legislature intended to place chil-
dren or other relatives in the same category as any other per-
-son with relation to the appliocant, ' ‘ :

We f£ind mc provision in the act which would require
that aid or support actually furnished by a mon-relative,
ohild or other relative, to an aged person, should not de con-
sidered in Getermin fis budgetary needs or sligibility for
State assistance but if at any time, for any reason, such out-

- - side assistance ig not received by the applicant the Commis-

sion is specifically prohidited bi the Aot from making ingquiry
into the financial status or adility of a shild or other rela-
tive to contridute to the applicant's support, The status or
necessities of sach individusl applicant is made the sole
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oriteria for determining his olicibiliiy and needs except, Squ.
sver, as provided in the act, eonsiderstion may be given to
the finsncisl status or airity of o husband or wife.

.- - . Xn construing and iaterpreting Senste Bill !o, s,
Aots 46th Legislature, Regular Session, with relation to its
sffect upon the Texas 014 Age Assistance Law we have sttemptel

"to diaspome of the principal provliems presented by your ques-

tions. If material questions in eonstruction whioh you had
4n mind have bdeen overlooked we shall de glad to supply the
éerficlenoy upor request. .

‘ !bnr. very truly
ATTORNEY GENERAL OF TEIAS

» [/ -

_ Ceoil O, Cammaok
CCGC: FL Assistant
APPROVED: B APPROVED

‘ Opinion Committese
/s/ Gerald G, Mamn : By G.0.B,, Chairman
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